MEMORANDUM

To:  SCPD Policy & Law Committee
From: Brian J. Hartman
Re:  Recent Regulatory Initiatives
Date: November 8, 2017
Coneietent with the request of multiple councils, I am providing analyses of sixteen (16)

regulatory inmatives appearing in the November, 2017 issue of the Register of Regulations.
Given time constraints, the analyses should be considered preliminary and non-exhaustive.

1. DMMA . .nal Care  pense Deductions Regulation [2]1 DE Reg. 435 (11/1/17)]

The SCPD  d GACEC commented on the proposed version of this regulation in
September, 2017. A copy of the September 28, 2017 SC™ ) memorandum (minus attachinents)
18 appended for facilitated refer  :e.

In a nutshell, the Councils endorsed the initiative since it benc...ad Medicaid enrollees
receivir - HU LS or institutional services with little fisca  jact.  ...e Division of Medicaid &
Medical Assistance (DMMA) has now <  wledged the endorsements and adopted a final
regulation which cont s to the proposed version.

Since DMMA has adopted a final regulation endorsed by the Councils, no further action
appears w: inted.

2 l
The SCPD and GACEC commented on the proposed version of this regulation in

Septemnber, 2017. A copy of the September 28, 2017 SCPD memorandum (minus : . :hmentis)
is appended for facilitated refcrence.



The Counctls identified three (3) concerns.

First, the Councils proffered a revised version of a standard applicable to out-of-state
facilities. The Division agreed and adopted the Councils’ recommended revision verbatim.

Second, the Councils suggested a few grammatical cor  tions. The Division adopted
the recommended changes.

Third, the Councils recommended the addition of an authorization for out-of-state facility
reimbursement for “activities in the plan of care but not in the per di=—”. The Division agreed

and incorporated a conforming revision.

Since the regulation is final, and the Division adopted revisions consi: ot with all of the
Councils’ comments, no further action appears warrani

3.1 7 " Final ™ AP El—-ation ™ iatic 21 D7 T 437 1071
The SCPD and GACEC commented on the proposed version of this regulation in August,

2017. A copy of the August 23, 2017 SCPD memorandum (minus attachments) is appended for
facilitated reference.

The Councils noted that the State enabling legislation for the Delaware Prescription
Assistance Program (DPAP) had already been repealed so the regulation was merely
implementing that repeal. However, the Councils questioned the rationale/justification for the
repeal. Later, the attached September 1, 2017 News Journal article was published which
reinforced the Councils’ concern. 1t reports that 5,300 Delawareans were affected by the repeal.

The Division has now adopted a final regulation acknowledging the Councils’ comments
and providing some additional info  ition.

In response to the Councils’ solicitation, DMM A provided additional background
information on the effect of the repeal. At 435. First, the DPAP covered over-the-counter
medications. Medicaid Part D does not cover over-the-counter medications. Second, the DPAP
covered some prescription drug costs during the annual Part D deductible period (approximately
3400 1 2017). Third, DPAP covered some of the costs during the Part D coverage gap (a/k/a
the “‘donut hole™). Fourth, the DPAP assisted with payment of Medicare D premiums.

In response to the Councils’ solicitation, the DMMA also provided copies of the last three
annual reports on the program.

Since the DPAP program was repealed as part of the FY'18 budget, the adoption of the

implementing regulation is essentially a “housekeeping” measure. No further action appears
warranted.
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The SCPD and GAC.. commented on the proposed version of this regulation in August,
2017. A copy of the Aug 29, 2017 SCPD memorandum (minus attachments) is attached for
facilitated reference.

The Councils shared the results of independent research corroborating the Division’s
view that there existed ample justification to reduce the reimbursement rate for child dental care.
The Councils also noted that the rate reduction had already been incorporated into the . .18
budget. Therefore, the regulation was essentially a “housekeeping” measure. Finally, the
Councils recommended consideration of using the $2.6 million in savings due to the lower
reimbursement rate to support adult dental services.

The Division has now acknowledged the cominents and adopted a final regulation which
conforms to the proposed version. No further action appears warranted.

SSDOEF "7 e & Stude T 420 (1V/1/17)]

The SCPD and ACEC commented on the proposed version of this regulation in
Septernber, 2017. A copy of the September 28, 2017 SCPD letter (minus attachments) ts
appended for facilitated reference. The Department of Education has now adopted a final
regulation with a few revisions prompted by the commentary.

First, the Councils recommended that the regulation be amended to include the following
consideration required by the applicable federal regulation: “the appropriateness of the current
educational setting and the proximity to the school in which the child is enrolled at the t” e of
placement.” The DOE declined to amend the regulation while noting that the above
consideration 1s included in the Best Intercst Meeting Determination F 1. At420-421.

Second, the Councils observed that the application of the regulation only to foster
children was narrower than the enabling law. The DOE issued a confusing comment and then
narrowed the regulation further:

Comments were received regarding the applicability of the regulation to the enabling
Delaware statute.  The Department considered the comment and determined that the
specific provision in the current law controls. The regulation was amended for
clarification that the regulation applies to students in foster care in accordance with th
specific provisions in the law.

21 DE Reg. at 421, This makes little sense since the law does not mention foster care.



™-'rd, the Councils noted that the regulation incorrectly presumes that all children in
DSCY&F custody are in DFS custody. The DOE does not address the comment but amended
the regulation to limit its application to children in DSCY&F custody who are “in foster carc”.
At 42].

Fourth, the Councils noted that the role of charter schools in the regulatory scheme was
unclear. The DOE responded with the following unresponsive, cryptic comment:

Conunents werc received regarding applicable to charter schools in 3.1.3. A charter
school operates under a single charter regardless of grade configuration.

20 DE Reg. At421.

Fifth, the Councils characterized a 10 working day period to notify DOE of the inability
to schedule a “Best Interest Meeting” as too long. The DOE responded as follows:

Comments were received regarding the timing of the notification of the Department
related to the inability of the Best Interest meeting to be schedule (sic “scheduled”) under
the required timeline provisions. This notification does not affect the provision of
services.

1d. Since the student’s placement affects services, the comment is inaccurate.

Sixth, the Councils recommended that the parent or educational representative should be
included as decision-makers in the Best Interest Meeting. The DOE did not respond to the
comment but added “educational surrogate parent” (but not natural parent) to the list of invitees
to the meeting. At 423.

Seventh, the Councils recominended inclusion of a notice of appeal rights and resolution
of conflicts between the identified decision-making system and the decision-making  stems
under Section 504 and the IDEA. The DOE responded that “(c)larification was made to address
the applicability of other federal laws.” At421. The Department then added inapposite
sections from its homebound/supportive instruction regulation to the end of this regulation.

Since the repulation is final, and the prospects for apt revisions are dir o further action
appears warranted.

6. DMMA Prop " "“edic~ Exclud v omlati [T 77T Ty "92 (A 1/1A17)

The Division of Medicaid & Medical Assistance (DMMAY) proposes to adopt a discrete
amendment to the Delaware Social Services Manual (DSSM).



As background, the Affordable Care Act (ACA) defines countable income for certain
Medicaid populations based on “modified adjusted gross income (MAGI). At393. In
September, 2016 CMS issued guidance as a supplement to a 2013 training manual providing
recommended language “that can be used to make the income counting rules more clear for
eligibility workers™. 1d. Consistent with the guidance, DMMA is now revising a single
regulation to list types of excluded income from the MAGI calculation. At 394. The regulation
appears to be relatively straightforward and includes SSI, child support, Worker’s Compensation,
and TANF in the list of excluded income. There is no State fiscal impact as a result ot adoption
of the regulation. 1d.

The Councils may wish to consider an endorsement.

7.DA" 4™ - gsed” " Cicaid Manage © " Reg " DEPA- 277 7))

The Division of Medicaid & Medical Assi:.___ce (DMMA) proposes to amend the
Delaware Social Services Manual (DSSM) to conform to CMS Medicaid managed care
regulations published  May 6, 2016.

Thave the following observations.

First, in proposed §5305 on p. 391, the citation to 42 CFR 438.208(f)(2) is incorrect.
The reference should be to 42 CFR 438.408(f)(2).

Second, it appears that a word and/or punctuation inay have been omitted in §3.1.2 on p.
392. It currently reads as follows:

3.1.2 Audited financial statements for the most recent calendar or fii.  year
demonstra 1, on a consolidated basis, generally accepted accounting principles and
generall pt " uditing i net equity in excess of $10 million.

The Division could consider the following alternative:

3.1.2  Audited financial statements for the most recent calendar or fiscal year
demonstrating, on a consolidated basis, [uti.  _] generally accepted accounting

principles “raccept 77 stand: s [,) net equity in excess of $10
million.
Third, DMMA is adopti  a 1 approach to revising the MCO appeal/fair hearing

standards to be effective on January 1, 2018:

DMMA is moving forward with implementation of provisions of the Final Rule effective
as of January 1, 2018.

20 DE Reg. at 389.



Effective for services provided on and after January 1, 2018 Delaware Health and Social
Services/Division of Medicaid and Medical Assistance (DHSS/DMMA) proposed to
amend the Division of Social Services Manual regarding Medicaid Managed Care Final
Rule, specifically to align DMMA Medicaid Managed Care Policy with new Federal
Requircments.

20 DE Reg. at 390.

Consistent with the attached excerpt from the CMS regulations, “(s)tates must comply
with the [MCO appeal/fair hearing] requirements no later than the rating period for Medicaid
managed care contracts starting on or after July 1,2017.”

The problem with a “piecemeal” approach is that the federal regulations create an
interrelated sy . If DMMA only adopts a few standards, and omits others, it will not have an
integrated system on January 1, 2018. Moreover, unless DMMA publishes an emergency
regulation, it is too late to issue a proposed regulation which would be final on January 1, 2018.
For example, proposed §5305 contains the following new subsection:

E. Recipients enrolied in a MCO

A hearing is granted if the request is received within 120 calendar days from the date of
the MCQO’s notice of an appeal resolution upholding an adverse benefit determination. If
the request is not received during the timely notice period, the adverse benefit
determination is to take cffect.

This 1gnores the CMS regulation authorizing a beneficiary to appeal an adverse benefit
determina without an MCO notice of appeal if the MCO has failed to adhere to notice and
timing requirements [42 CFR 438.408(f)(1)].

The regulatory scheme is also unclear on “who” can request a fair he___1g, ...e
applicable CMS regulation {42 CFR 438.402] allows states to authorize providers to request a
tair hearting with beneficiary consent. Current DHSS standards ostensibly authorize a provider
to requ ... an expedited MCO 1nternal hearing/review but are unclear on whether a provider can
request a fair hearing. €~2 16 DE Admin Code 5304.3,

The current DMMA regulation [16 DE Ac Code 5304.3] allows MCOs to conduct
internal hearings and issue a decision within 45 days. This conflicts with the applicable CMS
regulation [42 CFR 438.408] establishing a maximum 30-day time period for a decision.

The same DMMA regulation [16 DE Admin Code 5304.3] does not differentiate between
grievances and appeals, The same CMS regulation [42 CFR 438.408] clearly differentiates
between grievances and appeals.



The bottom line is that, on January 1, 2018, the DMMA regulatory scherne will not be
uniformly consistent with the CMS standards. This may create confusion among beneficiaries,
providers, advocates, and MCOs.

The Councils may wish to share the above observations with the Division.

8. DMP | ---. Child Care Redete "1ation™ ul-*-n """ DEReg. 17" ‘1" " "7

The Department of Health & Social Services maintains a program covering the costs of
child care for individuals meeting certain program and financial standards. Eligibility is
generally open to the following: 1) TANF beneficiaries who are employed, attending school, or
participating in vocational programs; 2) low income working families; 3) low income farmilies
involved with job training or education programs; 4) some Food Supplement program
beneficiaries; 5) farnilies receiving DFS protective services; and 6) eligible families with a
special needs parent or child. See 16 DE Admin Code §§11002.4 and 11003.7.8. The State
“special needs” regulations are attached for facilitated reference.

The Division of Medicaid & Medical Assistance is proposing to amend it regulations to
conform to federal regunlations puhlished at 81 Fed Reg 67438 (September 30, 2016). Copies of
the relevant background section of the regulations (81 Fed Reg 67461-67469) and the current
federal regulation (45 CFR 98.21) are attached.

In a nutshell, participants exceeding the normal financial eligibility cap are essentially
given an extended, 12-month neriod of eligibility if their countable incoine is between 185-200%
of the Federal Poverty Level ... ., but below 85% of the State’s Median mcome (SMI). The
purpose of the “graduated phase out” is to allow families to transition graduall "-om receiving
subsidized child care rather than facing abrupt termination.

The Division projects a State fiscal impact of $2 millionin (18 whose impact is
partially offset by 86 million in federal funds. At 375.

Since the State is required to implement the federal regulation, and the revision benefits
program participants (including “special needs” parents and children), the Councils may wish to
consider endorsement.

9. DMM£ ™ osed ™ lative ™ 7"y T wlat e

The Division of Medicaid & Medical Assistance (DMMA) proposes to revise its
subsidized child care regulations. The Councils nreviously commented on related regulations
published at 20 DE Reg. 412 (12/1/16) and 20 L. eg. 614 (2/1/17).



The Division proposes to restrict relative child care to conform to its view of the original
intent, i.., to provide a child care option for parents who work during “non-traditional” hours
{e.g. shift work; weekends). Moreover, although relative caregivers may be exempt from
licensing, the State is required to implement health and safety standards for all providers. This
has prompted DMMA to propose new training and capacity standards, Some of the standards
implement the attached 45 CFR 98.41.

[ have the following observations.

First, there is an ostensible error in Section 5 on p. 378. The first bullet literally allows
care in a child’s home only for 4-5 children. The reference to “minimum of four children in the
home” should be “minimum of one child in the home”. Compare Section 6.

Second, Section 3 requires a relative provider to be *“21 years of age or older”. In
contrast, the applicable federal regulation defi~=s relative child care providers as “18 years of age
orolder”. § - 45C...98.2. Moreover, states are  stricted in their discretionto  d
requirements not included in the federal regulations:

(b) Lead agencies may not set health and safety standards and requirements other than
those required in paragraph (a} of this section that are inconsistent with the parental
choice safeguards in §98.3(f).

45 CFR 98.41(b).

Third, Section 3 includes the following limit: “Relative child care is limited to evening
and weekend shift work hours only.” This is ill- conceived given the overall shortage of child
care providers. Moreover, “special needs” parents and children are eligible for the State child
care progrant. Se¢g 16 DE Admin Code 11003.7.8. It may be extremely difficult for a parent of
a speeial needs child ages 13-18 to identify a licensed provider to add a 13-18 year oid to their
daycare. Moreover, “special needs™ parents often rely on relatives for parenting assic  1ce and
tederal law requires states to accommodate that reliance. See Joint DOJ/.,..S LOF to Mass.
Dept. Of Children & Families (1/29/15), published at https://www.ada.gov/ma_doct lof.pdf.
-7 "J.8. DOJ/HHS Joint Guidance, “Protecting the Rights of Parents and Prospective
Parents with Disabilities: Tecbnical Assistance for State and Local Child Welfare Agencies and
Courts under Title II of the Amencans with Disabilities Act and Section 504 of the
Rehabilitation Act (8/15)”, published at https://www.ada _ v/doj hhs ta/child welfare ta.pdf.
Atz ~  wm, Section 3 should be revised to allow relative child care for special needs children
and adults apart from evening and weekend shifts.. It would also be prudent to authorize
exceptions for all parents with the approval of DHSS.



Fourth, DMMA is imposing the following requirements on relative providers: 1)
completion of orientation class on relative child care rules and regulations; 2) 28 hours of
approved tra  1g within 12 months; 3) 3 hours of health and safety training annually; and 4)
completion of both CPR and first aid courses resulting in certification followed by recertification
every 2 years. < -g Section 4. DMMA is treating relative child care providers as if they were
licensed day care providers even though they are exempt from licensing. © z 16 L. Admin
Code 11004.4.1. Asking a typical grandparent to spend an estimated 40 hours i_. -aining to care
for a grandchild 1s “overkill”,

The Councils may wish to consider sharing the above observations with the Division. In
the Councils’ discretion, courtesy conies could be shared with UCP; the Arc; Autism DE; Steve
Yeatman (DSCY&F & DDC); Rick ..smalski (DDDS & DDC); Sen. Poore; and Rep.

Heffemnan,

or=4a= .- "7 iIn on ™ T ™ L 387 (11/1/17))

The Division of Medicaid & Medical Assistance proposes to amend the special needs
trusts sections of the Delaware Social Services Manual (DSSM).

Background is provided in the attached August 2, 2017 CMS guidance. Historically, a
parent, grandparent, guardian, or court could establish a special needs trust containing the assets
of an individual under age 65 with a disability. To qualify as an exempt asset for purposes of
Medicaid, the trust was required to direct repayment of all medical assistance paid by the state on
the individual’s behalf upon the individual’s death.

Section 5007 of the federal CURES Act amended the special needs trust standards to
allow a benefi * ry to establish such a trust in addition to a parent, grandparent, _ an or
court. The new authorization is effective for trusts established on or after December 13, 2016.

DMMA is now amending its regulations to conform to the change in federal law.
However, the revision to §20400.9.1 is grammatic=''y incorrect and contains the wrong effective
date. The Division should consider the following ravision:

[Fort Special Needs Trusts created on or after ' mber 13, 201[76] by an individual
with a disability under age 65 for his or her own henefit can qualify as a special necds
trust, conferring the same benefits as a special needs trust set up by a parent, grandparent,
legal guardian or court.

Subject to correcting the above section, the Council may wish to consider endorsement
since the initiative benefits individuals with disabilities and implements 1  erai law.



[ILDMMAT-pn. D™ Targete " Tas- " it Regulatio “21 ™7™ """ (1VVIT)]

The Division of Me___1id & Medical Assistance (DMMA} proposes to amend the
Medicaid §.  Plan to add “targeted case management” as a covered service for L., 3HS clients
with qualifying mental health or substance abuse profiles.

Qualifying standards for youth are listed on p. 381 and should not be difficult to meet for
anyone who meets the eligibility criteria for DPBHS services. Providers could be either DPBHS
employees or employees of DPBHS contract agencies. At 383. Qualifications of “targeted
case managers” and “highly qualified case managers” include degree, certification, training, and
experience requitemnents. At 383-384. The scope of targeted case management services is very
comprehensive and includes assessment, plan of care development and revision, coordination of
meetings, referrals, and monitoring. At 382, Although DMMA projects no fiscal impact on
DMMA, I suspect the State will “draw down™ additional funds since the DPBHS has ostensibly
been qualifying for Medicaid subsidics on a limited basis: “Currently, a limited amount of time is
reimbursable through the DSCY&F Cost Allocation Plan, this will be discontinued and replaced
with Targeted Case Management, at which the funds used to employ staff and contract with
providers will be redirected to Targeted Case Management.” At 380.

I have the following observations.

First, the upper qualifying age limit is 18 which mirrors the general upper age limit of
DPBHS services. See §A.2 on p. 381. However, the DSCY&F has discretion to extend f=ter
care supports to individuals beyond age 18. Some of those covered individuals could have
mental health and substance abuse needs being addressed by DPBHS.  ...erefore, DMMA could
consider deleting the age limit and simply leaving in place the “qualifying for DPBHS services”
requirement. As a practical matter, this will still generally litnit eligibility to persons under age
18 while authorizing Medicaid-funded targe 1 case management services for a small subset of
imdividuals served by the DSCY &F after age 18.

Second, there is a grammatical error in §D.1 on p. 382. It reads, in pertinent part, as
follows:

The Targeted Case Manager will use a child and youth assessment tool designated by the
Department or its designee to;

- To the initial assessment and to reassess at a minimum of every 3 months; ...
This makes no sense. The Division may wish to consider the following revision:

The Targeted Case Manager will use a child and youth assessment tool designated by the
Department or its designee to:

%o [Pre ] the initial assessment and to reassess at a minimum of every 3
months; ...

10
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When determining a child’s vision status, the LEA’s evaluation should be thorough and
rigorous. Such evaluations should include a data-based media assessment, be based on a
range of learning modalities (including auditory, tactile, and visual), and include a
functional visual assessment.

The DOE may wish to insert “(including auditory, tactile, and visual)” in the State
regulation for clarity.

Second, the DOE should promptly take steps to suspend and correct conflicting
provisions in its November 5, 2015 MOU among the DOE, LEAs, charter schools, and DVI.
For example, Section V literally states that eligibility to receive services from DVI is limited to
students meeting the superseded DOE regulatory definition of “visual impairment including
blindness”. The “assessment” section could also be updated to conform to the new DOE
regulation and O. ...’ guidance. The MOU is an important “working document” which, if not
promptly revised, will predictably lead to confusion and violation of the IDEA.

The Councils may wish to share the above observations with the DOE, SBE, and DVL
13.DO" "roj ™ ' 'ilong« ati " T Re T H(7TUAT7)

The Department of Education (DOE) proposes to repeal its current Prohibition of
Discrimination regulation in its entirety and substitute a more detatled version. The DOE review
and revision of the regulation was prompted by a July 17, 2017 directive from Governor Carney.
At364. While the new regulation is well intentioned, it is flawed.

I have the following observations.

First, the existing regulation bans discrimination “under any program or activity receiving
a[ T Tham ssistance from or through the Delaware Department of Education.”
[empnhasis supplied] The propused regulation eliminates this protection in favor of a myopic
application of the anti-discrimination mandate exclusively to districts and charter schools.
Consider the following effect of this approach:

A. The current regulation covers post secondary inst.._ ions and degree granting
institutions of higher education which must be “approved” by the DOE. See 14 DE Admin
Code 292. The proposed repulation amits higher education institutions.

B. The current regulation covers institutions and programs receiving financial assistance
from or through the DOE. This includes a wide variety of entities, ranging from the University
of Delaware’s Center for Disabilities Studies to non-profits such as the Parent Information
Center. See hitps://aimdelaware.org/ Se 14 DE Admin Code 926.19.0 and
http://picotdel.org/services/educational-surrogate-parent-program.html. Complementary federal
law generally bars state educational agencies from providing -__ . 1cial assistance to entities
which engage in discnmination. S g, 34 C.F.R. 104.4(b)(v).

12



C. Department of Fducation intemally approved or funded programs are literally subject
to the current regulation. ...4s, the Delaware Interscholastic Athletic Association is currently
subject to the anti-discrimination mandate. Seg 14 ™~LC. §303(a). The proposed regulation
eliminates application of the anti-discrimination mandate to all DOE programs, including the
DIAA. Likewise, the proposed regulation abrogates application of the anti-discrimination
protection in the DOE’s nonpublic school driver educationpro_, m. = 147 LC. §127.
Finally, all DOE scholarship programs would o longer be subject to the anti-discimination
regulation. Compare 14 Del.C. §3460 and 14 DE Admin Code 1200.

The Departiment should consider retaining the time-honored existing regulation and then
including a more detailed supplement covering districts and charter schools.

Second, in the “purposes™ section of the proposed regulation, the DOE asserts that it is
banning discrimination not simply by entities receiving DOE approval or financial assistance, but
any entity receiving “State of Delaware™ approval or financial assistance. While this may have a
salutary effect, the DOE’s authority to ban discrimination in programs or activities approved or
funded by other State agencies is questionable.

Third, the proposed regulation does not adequately address age-based considcrations.
For example, §6.1 recites as follows:

No Charter School or School District shall make available, sponsor or supervise any
Extra-Curricular Activities that restrict student participation on the basis of Protected
Characteristic(s).

Thus, a high school age student could demand the right to participate in an elementary
school club or intermural team and vice versa. A three year old could apply to attend
kindergarten, The D .. may wish to consider whether it intends to authorize such results.

Fourth, §9.0 requires schools to have informal and formal complaint procedures. Asa
practical matter, discri  _aation covered by the regulation will also constitute discrimination
subject to other complaint resolution systems, including the U.S. D .. OCR complaint system,
See https://www2 . ed.gov/about/offices/list/ocr/complaintprocess.htr-' . = ° 14 DE Ad:
Code 258,34 CFR 104.36,and 6 [ Ch. 45, If schools solcly provi__ .._____ of the
complaint system in the regulation, ramilies could easily be misled into believing this is their sole
avenue of redress and niss a deadline. Moreover, 14 DE Admin Code 258 establishes a
competing complaint systetn within public schools. For example, an LEP ¢ _ent may be
aggrieved by a lack of language-based accommodations which could be the basis of a complaint
under both the proposed regulation and DOE federal program complaint regulation (14 DE
Admin Code 258.3.0). If the public school only provides a “Formal Student Complaint form”
described in the proposed regulation, without notice of other complaint systems, this may be
inherently misleading. The school would be directing the student to a less efficacious system
since, in contrast to the DOE’s federal program complaint procedure, it lacks an explicit right to
appeal to the DOE and does not include a DOE investigation. The proposed regulation should
include a “notice” provision identifying other gnevance systems.

13



Fifth, the proposed regulation is silent on a student’s right to appeal a district decision to
the DOE. It’s unclear if 14 ™-' 7. §1058 could be invoked to solicit State Board of Education

review.
Sixth, in §9.1.2.3.2, the DOE should consider substituting “specify” for “specifies”.

Seventh, in §11.0, first sentence, the DOE should consider substituting *at the beginning”
or “by the beginning” for “for the beginning”.

Eighth, in §12.0, the DOE should correct the reference to the “Individuals with
Disabilittes E™ at”  Act™.

The Councils may wish to consider sharing the above ohservations with the DOE, SBE,
and Attorney General.

14.T"" “roposed Ac-~-nt * " “agu' T 'L 63 (11/1/17)]

The Department of Education is publishing a regulation comnrehensively revamping its
public school accountability regulations to align with its a, , roved SA Plan. At 363. Given
the length of the ESSA Plan (145 pages) and proposed regulation (15 pages), I have only had
time to conduct a cursory review of the regulatory initiative.

I havc the following observations.

First, overall, the regulatory scheme appears e “forgiving” than its predecessor. For
example, “sanctions” are no longer contemplated. § proposed §1.1 and current §7.0.
Language is also more euphemistic. For example, a parent would understand that a school
characterized as a “Persistently Low Achieving School” is a school with chronic low
performance. Sg .., current §8.0. In contrast, the new “lowest” status is “Comprehensive
Support and Improvement - Re-identified”. Such a school has demonstrated chronically poor

performance for at least six (6} years. See proposed §§7.1 and 7.2. The term 1s highly
uninformative and could aptly be characterized as mumbo jumbo.

Second, proposed §2.4 cross references 14 DE Admin Code 101.9.0. That regulation has
been “suspended” since FY08. The DOE may wish to revise the reference.

Third, the availability of disaggregated data is a valuable resource in “drilling down” to
the source of performance deficits or “*h achievement. For examplc, one gradc or one
classroom in a school may be an outher with either impressive performance or poor performance
when compared to the school as a whole. Unfortunately, proposed §2.5 authorizes reporting
only by whole schools and districts. Although §§ 2.62 and 2.6.3 refer to suhgroup data, these
sections do not literally author  reporting of disaggregated data below the level of a school. [t

would be preferable to ze reporting of data which is less “blunt” than composites of entire
schools and districts.

14



Fourth, there is an error in proposed §2.6. The term “AYP” should include a strikeout -
b ! “ Ii“'

Fifth, proposed §4.3 should be reconsidered. It states as follows:

43.  For accountability purposes, a student with a special exempfion, as defined in 14
DE Admin Code 101, shall not be included in accountability calculations.

In contrast, 14 DE Admin Code 101 contains no “definition” of “special exemption”
while directing the opposite result:

12.2.3.2. Students who are granted a special exemption shall be counted in the school
participation rate for school and district accountability pursuant to 14 DE Adimnin Code
103.2.4.

There is also some “tension” between §4.3 (directing that exempt student results not be
included in accountability calculations) and 14 Del.C. §1511.(j): “Students who are granted
portfolio assessment under this subsection shall be included in the participation rate calculation
for schools and school districts.”

The Councils may wish to share the above observatic . with the DOE and SBE.

15. Dept. “" : P :d"-"thIny ~ bitratiop Reg. [*° ™7 7 2. 407 77T

The §.. .» and GACEC commented on an earlier version of this proposed regulation in
September, 2017. A copy of the Sept  ber 28, 2017 SCPD inecmorandum is attached for
facilitated reference. The Department of Insurance is now publishing a revised propoesed
regulation incorporating some amendments prc  ted by the Couneils’ commentary.

First, the Councils recomme=-=d that the Department of Justiee not be limited to
attorneys when providing assistance o persons appealing adverse health insurer substance abuse
decisions. The Department agreed and revised the authoi._ation to cover all fonns of assistance
(notm .y legal assistance) and allow non-attorney assistance. At 407,

Second, the Councils recommended revising §2.0 to include “the DOJ website address
(with descrintion of its substance abuse legal assistance progratn) in addition to a phone
number”. .ae Department agreed and added website and email addresses. Id.

Third, the Councilsr  mmended incorporation of disclosure of the availability of DOJ
assistance in notices required by the regulation. The Department compromised by incorporating
disclosure in notices issued under the complementary regulation published at 21 DE Reg. 400
(117417, Id.

Finally, the Department acknowledged the Councils’ endersement of the original
proposed regulation subject to considering the above a1__. 1dments. Since the Department has
improved the initiative consistent with the Councils’ earlier commentary, the Councils may wish
to reiterate their endorsement without recommending any further changes.

15



16. Dept. of Insurance ™ edHe" "~ 7@ ™7, Teg[MTTT o ML T

The SCPD and GACEC commented on an earlier version of this proposed regulation in
September, 2017. A copy of the September 28, 2017 SCPD memorandum is attached for
facilitated reference. The Department of Insurance is now publishing a revised proposed
regulation in¢__, orating some amendments prompted by the Councils’ commentary.

First, the Councils recommended that the Department of Justice not be limited to
attorneys when providing assistance to persons appealing adverse health insurer substance abuse
decisions. The Department agreed and revised = : authorization to cover all forms of assistance
(not merely legal assistance) and allc . 10n-attorney assistance. At 401.

Second, the Councils recommended revising §2.0 to include “the DOJ website address
(with description of its substance abuse legal assistance program) in addition to a phone
number”., The Department agreed and added website and email addresses to multiple sections.
Id.

Third, the Councils noted that the notice of availability of DOJ assistance was “buried in
the boilerplate”. The Councils recommended revisions to make the notice more prominent.
The Department agreed and revised formatting and wording. Id.

Fourth, the Councils observed that the notice only disclosed the availability of DOJ
assistance with mediation while omitting references in other review process regulatory sections.
The Department agreed that DOJ assistance was not limited to mediation and added some
conforming revisions. [d.

Fifth, the Councils observed that the notice in §4.0 could be misleading since it suggested
that DOJ help would only be availahle if “you are approaching the deadline for filing your
appeal”. The Department omitted this language in the revised proposed regulation. Id.

Sixth, the Councils recommmended revision of notices to highlight that DOJ assistance was
“frec”. The Department observed that the enabling law is silent in this context and declined to
add arefere e clarifying that assistance is “fi .

» unally, the Department acknowledged the Councils’ endorsement of the original
proposed regulation subject to considering the above amendments. Since the Department has
significantly improved the initiative consistent with the Councils’ earlier commentary, the

Councils may wish to reiterate their endorsement without recommending any further changes.

Attachments

E:legis/FY18/1 L1 7hils
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STATE OF DELAWARE
STATE COUNCIL FOR PERSONS WITH DISABILITIES
Margaret M. O'Nelll Bidg., Suite 1, Room 311

410 Federal Street
Dover, Delaware 19991
J02-739-3621
The Henorable John Carney John Mk
Governar SCPD Direcior

MEMORANDUM
DATE: September 28, 2017
TO: Ms. Nicole Cunningham, DMMA

Planning iy opment Unit

* WY

FROM: Ms. Jami fc, TpCrson

State Council for Persons with Disabilities
RE: 21 DE Reg. 185 [DMMA Proposed Care Expense Deduction (9/1/17)]

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of Health and Social
Services/Division of Medicaid and Medical Assistance (DMMA) proposes to amend the Medicaid State
Plan to revise a countable income deduction, The propased regulation was published as 20 DE Reg, 185
in the September 1, 2017 issue of the Register of Regulations.

As background, DMMA notes that the attached federal law [42 USC §1396(r)(1)(A)) authorizes states to
deduct from countable income unreimbursed medical and remedial care expenses of a beneficiary
receiving HCBS or institutional care, At 185. The Division is expanding the scope of the deduction
from costs incurred within 3¢ days of the beginning date of Medicaid eligibility to 3 months of that date.
At 187,

The projected fiscal impact is very modest, i.e., $5,725 and 22,900 in State funds for FY17 and FY 18
respectively. At 186,

The SCPD is gndorsing the proposed regulation since the proposal benefits Medicaid enrollees receiving
HCBS or institutional services with little fiscal impact.

Thank you for your consideration and please contact SCPD if you have any questions regarding our position on
the proposed regulation.

cc: Brian Hartman, Esq.
Govemnor’s Advisory Council for Exceptional Citizens

Developmental Disabilities Council
21regl 85 dmma care expense deduction 9-27-17



42 U.S. Code § 1396a - State plans for medical assistance | US Law | LIl / Legal Inf  at.. Pagelof2

{r) DISREGARDING PAYMENTS FOR CERTAIN MEDICAL EXPENSES BY INSTITUTICGN/ 'ED

INDIVIDUALS

(1)
{A) For purposes of sections 1396a(a)(17) and 1396r—5(d){1 (D) of this title and for
purpases of a waiver under section 1396n of this tille, with respect fo the post-
eligibiity treatment of income of individuals who are institutionalized or recelving
home or community-based services under such a waiver, the treatment described in
subparagraph (B) shall apply, there shall be disregarded reparation payments made
by the Federal Republic of Germany, and there shall be taken into account amounts
for incurred expenses for medical or remedial care that are not subject to payment
by a third party, including—

{i} medicare and other health insurance premiums, deductibles, or coinsurance,
and

(i) necessary medical or remedial care recognlzed under State law but not
covered under the State plan under this subchapter, subject to reasonable limite
the State may establish on the amount of these expt  ies.

(B)

{i} In the case of a veteran who does not have a spouse or a child, if the
veteran— ’

{I} receives, 2 rthe veteran has been determined to be eligible for medical
tance under the State plan under this subghapter, a ver  in's pension
inexc s of $80 per month, and

(Il) resides in a State veterans home with respect to which the Se  :tary of
Veterans Affairs  akes per diem payments for nursing he . : care pursuant
to section 1741(a) of title 38,

any such pension payment, including any payment made due to the need
for aid and attendance, or for unreimbursed medical expenses, that is in
excess of $90 per month shall be counted as income only for the purpose
of applying such excess payment to the State veterans home's cost of
providing nursing home care to the veteran, '

(it} The provisions of ¢clause (i) shall apply with respect to a surviving spouse of
a veteran who does not have a child in the same manner as they apply o a
veteran described in such clausa.

()

https://www.law cornell.edu/uscodeftext/42/1396a 9572017



42 U.8. Code § 1396a - State plans for medical assistance | US Law | LII / Legal Informat... Page 2 of 2

(A) The methodology to be employed in determining income and resource eligibility
for individuals under subsection (@){(1O}A)H{II}, (@){(10){A)NIIV), (a)(10X}AXD(VI), (a)
QOMAYIVIY, (@)(10)(AX, (a)(10){CHiXII), or (f) or under section 1396d(p) of this
titie may be less resirictive, and shall be no more restrictive, than the methodology—

{f} in the case of groups consisting of aged, blind, or disabled individuals, under
the supplemental security income pr _ under subchapter XVI, or

{11} in the case of other groups, under the State plan most closely categorically
reiated.

(B) For purposes of this subsection and subsection (a){10), methodology is
consic  ed to ba "no more restrictive” if, using the methodology, additional
individuals may be eligible for medical assistance and no individuals who are
othetwise eligible are made ineligible for such assistance.

httos:/fwew . law.cornell.edu/uscode/text/d2/1396a 9/5/2017



STATE OF DELAWARE

STATE COUNCIL FOR PERSONS WITH DISAL.,..[TIES
Margaret M, O'Neill Bldg,, Suite 1, Room 311

410 Fedoral Street
Dover, Delaware 19901
32-T39-3621
The Honorable Joho Carney Joln McNeal
Governor SCPD Directr
MEMORANDUM
DATE: September 28, 2017
TO: Ms. Nicole Cunningham, DMMA
Planning & Poli spment Unit
o ke
FROM: Ms. Jamie ,%jh rson

State Council for Persons with Disabilities

RE: 21 DE Reg. 187 [DMMA Proposed “Psych Under 21” Reimbursement (9/1/17))

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of Health and Social
Services/Division of Medicaid and Medical Assistance (DMMA) proposal to amend its reimbursement
methodology for inpatient psychiatric residential t  tment facilities (“PRTFs™). DMMA notes (p. 188)
that this benefit is often referenced as “Psych under 21". The proposed regulation was published as 20 DE
Reg. 187 in the September 1, 2017 issue of the Register of Regulations.

As background, most states have elected to provide the “Psych under 21" optional benefit in their
Medicaid plans. At 188. The benefit covers the costs of residential psychiatric services  individuals
under age 21, Consistent with the attached CMS Bulietin, states have several options in establishing
reimbursement rates. Some states have a single “bundled” per diem rate which covers all costs. Some
states have a base per diem rate with add-on payments based on additional services which can be provided
by non-facility professionals.

The current reimbursement standards are listed on pp. 189-190. DMMA posits that the revised standards
will have no fiscal impact:

The proposed amendment imposes no increase in cost on the General Fund as the proposed
services in this State plan amendment will be budget neutral. The federal fiscal impact associated
with this amendment will be zero dollars.

At 189.
Delaware includes many services in the per diem rate, including dental services, OT, PT, ST, lab work,

and transportation. & * : facilities are currently paid the lesser of (a) a facility’s usual and customary
charge; and (b) the standard per diem rate plus additional funds for services in the plan of care not in the



services in the plan of care not in the per diem rate.

The SCPD has the following observations.

First, DMMA proposes to strike the current, discrete approach for out-of-state facilities. However, the
proposed revision is not clear. I believe the Division intends to limit the following new third bullet on p.

189 to cut-gf-state facilities:

. The lesser of & negotiated per diem reimburs 1t rate, the facilities (sic “facility’s) usual
and customary charge, or the Delaware Medicaid per diem rate.

If that is the intent, DMMA should amend th | svision as follows:

. [fan nup ~F cbnen £ ™1 g egger of a negotiated per diem reimbursement rate, the
{aviiues (s1¢  1acnity-s) usual and customary charge, ot the Delaware Medicaid per diem
rate,

Otherwise, the first and second bullets are meaningless or superfluous and the “add on” for supplemental
plan of care services in the first bullet would never be applicable. The new third bullet (with no “add on”
authorization®) would always be “lesser” than the first bullet.

Second, apart from inserting “(i}f in out of state facility”, the Division should substitute “facility’s” for
“facilities” in both the second and new third bullets to correct the grammar.

Third, adopting the Delaware per diem reimburser 1t rate (as opp  :d to the home state reiml  jement
rate) should contribute to ease ol administration, especially since a minority of states may have no “Psych
under 21" rate. How¢ 1, the deletion of the “add on” for “activities in the plan of care but not in the per
diem” is not revenue neutral. Asswt  _t newth bullet only applies to out-of-state facilities, the
deletion creates a lower reimbursement methodology for out-of-state facilities versus in-state facilities.
DMMA may wish to consider amending the new third bullet to authorize an “add on” for “activities in the
plan of care but not in the perd  ”,

Thank you for your consideration and please contact SCPD if you have any questions regarding our
observations on the final reguiation,

cc: Ms. Susan Cycyk, DPBHS
Mr. John McKenna, Rockford Center
Mr. William Mason, Meadowood Hospital
Dr, Paul B. Rothmman, Johns Hopkins Hospital
Ms, Carol Oliver, Devereux Behevioral Health
Mr. Steve Yeat ,DDC
Mr. Steve Groff, DMMA
Brian Hartman, Esq.
Gov  1or’s Advisary Council for Exceptional Citizens

Developmental Disabilities C¢  :Hl
21regi 87 dmmas psych under 21 reimbursement 9-27-17



STATE OF DELAWARE

STATE COUNCIL FOR PERSONS WITH DISABILITIES
Margaret M. O*Neill Bldg., Suite 1, Room 311
410 Federal Street
Dover, Delaware 19901

302-739-3621
The Hongrable John Carney John McNeal
Governor BCPD Director
MEMORANDUM
DA August 23, 2017
TO: Ms. Nicole Cunningham, DMMA

Planning & P¢  :yllevelopment Unit
AL
FROM: Ms. Jamie Tperson

State C ncil for Persons with Disabilities

RE: 21 DE Reg. 127 [DMMA Proposed DPAP Elimination (8/1/17))

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of Health
and Social Services/Division of Medicaid and Medical Assistance’s (OMMAs) proposal to
amend the regulations establishing the Delaware Prescription Drug Payment Assistance Program
(DPAP). The proposed regulation was published as 21 DE Reg. 127 in the August 1, 2017 1s5ue
of the Register of Regulations.

The DPAP has historically been paid from the Delaware Health Fund (p. 128). The rationale (p.
128) is as follows:

The most recent internal Delaware Health and Social Services/Division of Medicaid and
Medical Assistance (DHSS/DMMA) report indicates that all but two members have
prescription coverage through Medicare Part D. The program is being eliminated due to a
reduction in usage, along with an overall reduction in expenditures by DMMA.

:1:& SCPD has the following observations.
First, the ove justification is not very illuminating since most DPAP enrollees have had

Medicare-D coverage in past years as well. DMMA notes (p. 128) that most costs for low-
income Medicare-D beneficiaries are covered by Medijcare -D:



Individuals with Medicare (the majority of DPAP clients) would select a Part D
Prescription Plan and apply for Extra Help (Low-Income Subsidy) through the Social
Security Administration. The Low-Income Subsidy, or LIS, which is paid by the Centers
for Medicare & Medicaid Services, would provide financial assistance (at levels of 100%,
75%, 50%, a  25%) for monthly Part D premiwr , annual deductibles, and |} st >tion
coverage through the Part D coverage gap to low-income individuals. Medicare Part D
would be primary to the Delaware Prescription Assistance Program.

However, it would be informative to disclose what costs the DPAP covered which Medicare-D
and the Low-Income Subsidy do not cover, For example, it is troubling to note that the 17
Delaware Health Fund Advisory Committee approved $2.5 million for this program which was
included in the FY17 budget.! See attachments. In contrast, the FY18b | 3t
attached) omits any DPAP funding and the DHSS website (excerpt attached) indicates the
program has aiready been eliminated. A reasonable person might ask what the $2.5 million
covered in FY17 that will not be covered in FY18.

Second, consistent with the attached excerpt from the Delaware Code, the enabling legislation for
the DPAP has heen repealed. Therefore, as a practical matter, the current regulation merely

imp. .ents the repeal of the enabling law. However, the SCPD would like more information on
the effect of the repeal, they could request the last few annual reports on the DPAP prepared in
fu.cunent of Title 16 Del.C. §3006B.

In summary:
1. TheS )acknowledges the legislative repeal of the DPAP enabling law justifies the
regulation;

2. The SCPD has concerns that the ramificati s of the elimination of the program (which
had a $2.5 million appropriation ir. . . 17) are not clear; and

3. The SCPD requests a copy of the last three annual reports prepared pursuant to the
recently-repealed 16 Del.C. §3006B.

Thank you for your consideration and please contact SCPD if you have any questions regarding our
position and observations tk , |, sed regulation,

cc! Mr. Steve Groff, DMMA
Mr. Brian Hartman, Esq,
Governor’s Aavisory Council for Exceptional Citizens

I ypmental Disabilities Council
21regl27 dmma-dpap efimination 3-23-17






STATE NF NELAWARE
STATE COUNCIL FOR.. -...3ONS WI.. .. DISABILITIES
Margaret M. O'Neill Bldg., Suite 1, Room 311
410 Federal Street
Dover, Delaware 19901

392.739-3621

L
MEMORANDUM
DATE: August 29,2017
TO: Ms. Nicote Cunningham, DMMA

Planning & Poli opment Unit
FROM: Ms. Jamie n

State Council for Persons with Disabilities
RE: 21 DE Reg. 124 [DMMA Proposed Medicaid Dental Fee Schedule (8/1/17)]

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of Health
and Social Services/Division of Medicaid and Medical Assistance’s (DMMAs) proposal to
amend the Medicaid State Plan to reduce the reimbursement rate for child dental care. The
Division recites that the current rate is “81.1% of commercial insurance charges”, At 125. The
Division proposes a 14% reduction in the rate, i.e., to approximately 69.75%. The proposed
regulation was published as 21 DE Reg. 124 in the August 1, 2017 i___ of the Register of

Regulations.
The SCPD has the following observations.

First, there 1s ostensibly | e justification for the proposed rate reduction. DMMA notes that
the 81.1% rate is the high __in the Nation based on a 2014 Health Policy Institute Policy I

The Health Policy Institute published a more re nt Brief in April, 2017. A copy of the 2017
Brief is also attached. It corroborates that the Delaware Medicaid reimbursement rate is an
“outlier” and exceeds that of all other states. See pp. 5-6.

Second, since the Medicaid reimbursement rate is based on a percentage of local commercial/
insurance rates, the local commercial/insurance rates in Delaware are material in assessing the
Medicaid rate. Delaware’s commercial/private insurance child dental services rates rank 15" in
the Nation. Id at p. 7. As aresult, the new 69.75% rate would result in a higher reimbursement
than application of the same rate in a state with a low commercial/insurance rate.



Third, as DMMA observes, the 14% rate reduction was incorporated into the State FY18 budget.
Atp. 125, Therefore, as a practical matter, it would be difficult to prompt reconsideration of the
proposed Medicaid Plan amendment.

Fourth, 1t is instructive to assess the likely effect of the lower rate on access to services.
Consistent with the attached access statistics for Delaware, New Jersey, Pennsylvania, and
Maryland, the lower reimbursement rates in our sister states have not had any negative e...ct on
access to dentists accepting Medicaid.

Fifth, DMMA projects a cost savings of $2.6 million ir. _.ate funds and $4.1 million in federal
funds in FY18. Therefore, while the State may save $2.6 million, the value of this savings is
undercut by the loss of $4.1 million in federal dollars to the Delaware economy.

Sixth, the 2017 Brief (pp. 1-2) offers the following statistics:

A. Fifty-four percent (54%) of Medicaid-enrolled adults live in states that provide adult
dental benefits in their Medicaid program,

B. Medicaid FFS reimbursement, on average, is 49.4 percent of fees charged by dentists
for children and 37.2 percent for adults.

Thus, while Delaware is at the forefront in supporting child dental services, it is a laggard in
supporting adult dental services. Since the average Medicaid reimbursement rates for adults
nationwide (37.2%) is much lower than the rates for children (49.4%), it would be propitious if
DMMA would assess prospects for devoting cost savings for children’s dental services to adult
coverage. The attached fiscal note on 2016 legislation (S.B. No. 142) to offer adult dentat
coverage was approximately $7.3 million on an annualized basis, DMMA could assess the
following {inancial options:

1} the effect of capping dental care assistance to an eligiblere | nt at $500 instead of
the $1,000 contemplated by S.B. No. 142;

2) the effect of incorporating lower adult reimbursement rates into the fiscal note to
reflect national norms; and

3) the effect of initially limiting the adult dental benefit to subpopulations (e.g. DDDS
Lifespan Waiver enrollees).

The above options, alone or in combination, could facilitate adoption of an adult Medicaid
benefit and potentiaily “draw down” millions of dollars in federal matching funds.

Thank you for your consideration and please contact SCPD if you have any «.  :ions regarding our
position and observations on the proposed regulation.



cC: The Honorable Bethany Hall-Long, T.t. Governor
Ms. Jill Rogers, DDDS
Mr. Steve Groff, DMMA
Mr. Brian Hartman, Esq.
Governor’s Advisory Council for  ceptional Citizens

Developmental Disabilities Council
21regi2q dmma-medicaid dental fee schedule 8-23-17



STATE OF DELAWARF

STATE COUNCIL FOR PERSONS Wi .. H DISABILITIES
Mary ¢ M, O’Nelil Bidg., Suite 1, Room 311

410 Federal Street
Dover, Delaware 19901
302-739-2621
The Honorable John Carney Joha McNesl
Governor SCPD Dhrectr

September 28, 2017

Ms. Susan K Haberstroh, Education Associate
Department of Education

401 Federal Street, Suite 2

Dover, DE 19901

RE: 21 DE Reg. 176 [Proposed Foster Care Student Placement (9/1/17))

Dear Ms. Haberstroh:

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of Education’s (DOE's)
proposed regulation to implement the attached $.B. No. 87 which was effective July 21, 2017, As the synopsis
indicates, the legislation was motivated by changes in federal law. In a nutshell, students in the custody of
DSCY&F are entitled to remain in their school of origin unless a decision is reached that such placement is not
in the student’s “best intercst”. The legislation requires the Department of Education to issue regt H
defining the process for making, the “best interest” determination. This proposed regulation was p xd as 20
DE Reg. 176 in the September 1, 2017 issue of the Register of Regulations.

The SCPD has the following observations.

First, the attached federal law [20 USC §6311] requires the “best interest” determination to specifically include
consideration of “the appropriateness of the current educaticnal setting and t  proximity to the school in which
the child is enrolled at the time of placement.” These considerations should be explicitly included in the DOE
regulation,

Second, there is @ major “disconnect” between the regulation and the enabling law. Although a principal
impetus for 8.B. No. 87 was ostensibly federal law addressing children in foster care, the bill is lit  lly much
broader in scope. It is not limited to children in foster care, Thet :ofthe billp 1entions foster care.
Rather, the bill uniformly refers to “children in the custody of the Department of Servises for Children, Youth
and Their Families” and applies to any child covered by 13, L.C. Ch. 25 (lines 11-12). That chapter never
mentions foster care and broadly covers a broad range of children in DSCY &F custody. As a result, the title to
the regulation (“Students in Foster Care”) and all of the references to foster care are much narrower than the
enabling law. The DOE was ostensibly under the impression that ali students in DSCY&F custody are in foster
care. ©  are §§4.1.1 and 4.1.2 with §4.1.3. See alsp §2.0, definitions of “child in DSCY &F custody” and
“student 1n foster care”. .



Third, the regulation categorically presumes that all children in DSCY&F custody are in DFS custody.  Only
DFS representatives are involved in the process established by the regujation and only a DFS caseworker is
authorized to coordinate the scheduling of the Best Interest Meeting. Sce, c.ir., §2.0, definitions of “DFS”,
“DFS Caseworker”; §5.1; and §5.1.2. In fact, there may be no DFS caseworker involved with the chiid. The
Family Court may grant custody of a child to any division of the DSCY&F. Title 10 ™' 7
§1009(b)(5) with §1009(b)(7). The DSCY&F Division of Prevention and benavioras Health Services {DPBHS)
may have sole custody of a child.

Fourth, the role of charter schools is unclear. There is a definition of “charter school” in §2.0. However, it is
unclear if a charter school can be a “school of origin” (§3.0). A charter school is excluded from consideration
as a “school of origin” under §3.1.3 (which refers to “Local School District™) but is not literally excluded from
qualifying as a “school of origin” under §§3.1.1 and 3.1.2.

Fifth, the time period (10 working days) to notify the DOE of the inability to schedule a “Best Interest Meeting”
is too long. See §4.2. A student covered by §4.1.3 may be receiving no or inappropriate services and the notice
to DOE could be a simple email with attachments.

Sixth, the DOE should consider making the parent or educational representative one of the decision-makers at
the Best Interest Meeting convened under §5.3. S.B. No. 52 (lines 52-54) indicates that the public
representatives are “minimum”. The analogous federal law covering homeless youth | oritizes the views of
the parent or unaccompanied youth:

(B) School stability. In determining the best interest of the child or youth under subparagraph (A), the
local educational agency shall -

(i) presume that keeping the child or youth in the school of origin is in the child’s or youth’s
best interest, except when doing so is contrary to the request of the child’s or youth’s parent or
guardian, or (in the case of an unaccompanied youth) the youth;...

42 U.S.C. §11432(g)(3)

Seventh, the regulation does not provide notice of any appeal right. The analogous federal law covering
homeless youth authorizes appeals. See 42 U.S.C. §§11432(g)(1) { C) and 11432(g)(3)(BXE). Ifthe
placement decision can be appeaied, the regulation should address notice of such right.

We expect that a high percentage of kids in DCY SF custody would be subject to IDEA or Section 504 for
protection and therefore the placement decision would be effected protected by the regulations under those
laws. Current regulation could be improved by addressing potential conflicts between the identified decision-
making system and the decision-making system under 504 and the IDEA.

Thank you for your consideration and please contact SCPD if you have any questions or comments regarding
our observations on the proposed regulation.

Sincerely,
'fa. te Mfﬁ

Jamie Wolfe, Chairperson
State Council for Persons with Disabilities



cc:

The Honorable Susan S. Bunting, Ed.D., Secretary of Education
Mr. Chris Kenton, Professional Standards Board

Dr. Teri Quinn Gray, State Board of Education

Ms. Mary.” n Mieczkowski, Department of Education

Ms. Laura Makransky, Esq., ; of Justicc

Ms, Terry  ckey, Esq., Dep:

Ms, Valerle Dunkle, Esq., Department of Justlcc

Mt T ian Hartman, Esq.

Developmental Disabilities Council

( vet ’'sAdvi ' Council for Exceptional Citizens

21regl76 doe foster care student placement 9-27-17



Excerpt

Medicaid and Children's Health Insarance
Program (CHIP) Programs; Medicaid
Managed Care, CHIP Delivered in Managed
Care, and Revisions Related to Third Party
Liability

l1.ARulebytheCex- = 1 7 &IM-™-"d~  :son05/06/20"'“

For rating periods for Medicaid managed care contracts beginning before July 1, 2017, States

will not he held out of compliance wit+ t-= changes adopted in the following sections so long as
they comply with the corresponding stanaard(s) codified in

2. 42 CFR part 438 contained 1n 42 CF™ * *"0to 481, edition revised as of October 1,
2015: §§7438.3(h), 438.3(m), 438.3(q) through (u), 438.4(b)(7), 438.4(b)(8), 438.5(b) through
(), 438.6(b)}(3), 438.6(c) and (d), 438.7(b), 438.7(c)(1) and (2), 438.8, 438.9, 438.10, 438.14,
438.56(d)(2)(iv), 438.66(a) through (d), 438.70, 438.74, 438,110, 438.208, 438.210, 438.230,
438.242,438.330, 438.332, 438,400, 438.402, 438.404, 438.406, 438.408, 438.410, 438.414,
438.416, 438.420, 438.424, 438.602(a), 438.602(c) through (h), 438.604, 438.6006, 438.608(a),
and 438.608(c) and (d), no later than the rating period for Medicaid zed care contracts
starting on or after July 1, 2017, States must comply with these requirements no later than the
rating period for Medicaid managed care contracts starting on or after July 1, 2017,



1. 11003.7.8 Special Needs

45 CFR 98.20

Eligibility

Families requesting Special Needs Child Care must be technically and financially eligible.
EXCEPTION: DFS referrals do not have to meet financial criteria.

The parent/caretaker must meet the need criteria as listed in 11003.8.

To be eligible for Special Needs care the parent/caretaker must meet the definition of need as
explained below.

Adults with Special Needs:

A parent/caretaker may be eligible for Special Needs Child Care services if the parent/caretaker
has a condition which makes him/her unable to care for his/her child for some portion of the day.

Documentation of the condition may be provided on the Special Needs Form or any other written
correspondence submitted by a physician or medical professional with the authonty to do so.
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Children with Special Needs:

A child that 1s 13 through 18 years of age may be eligible for Special Needs Child Care if the
child’s parent/caretaker has a need and is financially eligible. The child’s physical, medical or
emotional condition must be such that the child is unable to care foi * "'mself or herseif.

A child that is younger than 13 years of age who has a special need may be eligible for care if the
child’s parent/caretaker has a need and is financially eligible.

Documentation of the condition may be provided on the Special Necds Form or any other written
correspondence submitted by a physician or medical professional with the authority to do so.
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